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WASHINGTON LEGISLATION-1959

TAXATION
Revenue-raising Measures. Several acts passed at the Extraordinary Session were designed to increase the amounts of tax collected.
Retail Sales Tax. The following changes were made in the retail
sales tax statutes: The tax rate was increased from 3%a% to 4%.?
Technically, the increase is for the period of April 1, 1959, to July 1,
1961. (The rate of the special sales tax on retail sales of liquor was
increased from 10% to 15%, but that increase does not apply to sales
to Class H licensees nor to sales of wines produced in this state.')
The tax was made applicable to: the "renting or leasing" of tangible
personal property;' the "clearing of land and the moving of earth"
(excavation, dredging, etc.), but excluding "the mere leveling of land
used in commercial farming";' "the cleaning, fumigating, razing or
moving" of buildings, but excluding "janitorial services"; "automobile towing, armored car service and similar automotive transportation
services" (with the exception of those taxable under the public utility
tax) ; and all services rendered by hotels, motels, rooming houses, etc.,
not previously subject to the retail sales tax.'
I2 Wash. EL Sess. Laws 1959, c. 3, § 5 (RCW 82.08.020).
Wash. Ex. Sess. Laws 1959, c. 5, § 9 (RCW 82.08.150).
8 Wash. Ex. Sess. Laws 1959, c. 3, § 1 (RCW 82.04.040). Previously, only leases
'with options to purchase" were included within the statutory definition of the word
"sale." The 1959 amendment removes that distinction. The amendment will also have
this further effect: Lessors of personal property (without options to purchase) were
previously liable for the retail sales tax or the compensating (use) tax on their acquisition or use of the items. They will no longer be subject to those taxes, because they
now acquire such items for "resale."
Although RCW 82.04.040 uses the general term "property," the retail sales tax
applies only to sales of "tangible personal property." RCW 82.04.050.
The Tax Commission has ruled that the retail sales tax does not apply to the rental
charge if the lessor furnishes an operator with the rented item. It is immaterial that
segregated charges are made for the rental and for the services of the operator. That
situation is deemed to constitute the performance by the lessor of the work involvedwith the charge therefor being determined on a formula basis-rather than a true
rental of the equipment involved. Similarly, in the case of the rental of furnished
homes, apartments, offices, etc., it appears that the Tax Commission takes the view
that the rental of the personal property (to the extent that customary furniture and
fixtures are involved) will be considered as incidental to the rental of the realty, and
the total rental paid by the tenant will be considered as payment for the rental of the
realty.
In the case of a rental agreement entered into prior to April 1, 1959, for a fixed
term that extended beyond that date, the Tax Commission has ruled that the sales tax
applies to all rental amounts payable on and after April 1, 1959. That ruling is being
challenged in Gandy v. State, Thurston County No. 31618.
1Wash. Ex. Sess. Laws 1959, c. 5, § 2 (RCW 82.04.050).
56 Ibid.
Ibd.
bid. Prior to the current amendment, the sales tax applied only to the charge for
lodging. As to charges for lodging, the retail sales tax will still apply to transient
rentals only. The tax does not apply when "the occupancy... [is] for a continuous
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The following types of transactions were made exempt from the
tax: (1) repairs, etc., of personal property of non-residents, for use
outside of the state, "but... only when the seller agrees to, and does,
deliver the property to the purchaser at a point outside the state, or
delivers the property to a common or bona fide private carrier consigned to the purchaser at a point outside this state"; 8 (2) "sales to
nonresidents ... for use outside of this state of watercraft of a length
requiring coast guard registration... but only when (a) the watercraft will not be used within this state for more than forty-five days
and (b) an appropriate exemption certificate supported by identification" is furnished; and (3) a certain type of "public road construction" work.10
Compensating (Use) Tax. Since this tax complements the retail
sales tax, the tax rate was likewise increased from 3%% to 4%."'
Again, the increase is technically for the period of April 1, 1959, to
July 1, 1961.
Section 10, chapter 3, Extraordinary Session, adds the word "bailment" to RCW 82.12.020. The result is to make a bailee subject to
the tax (unless the tax has been paid by the bailor. RCW 82.12.030(2).) In an "Advance Notice to All Taxpayers" issued by the Tax
Commission, it is stated:
Thus, for example, a contractor who holds and uses tools or equipment belonging to his customer will be liable for the Compensating
(Use) Tax on the value of such tools and equipment provided the
Retail Sales Tax or Compensating (Use) Tax has not previously been
paid by the owner.
It appears that the primary purpose of the amendment is to make the
compensating tax applicable to equipment acquired by contractors for
use in the performance of contracts with the federal government, even
though title to the equipment may rest in the United States. The
acquisition and use of such equipment by private contractors had
period of one month or more." RCW 82.04.050. See, also, the Tax Commission's
Rule 118.
Although the amended statute refers to "all other services" by a hotel, etc., the
Tax Commission has ruled that the retail sales tax will not apply to charges for
"other services" of a type that would not be subject to the retail sales tax if furnished
by 8others, e.g., parking charges.
Wash. Ex. Sess. Laws 1959, c. 3, § 6(14) (RCW 82.08.030(14)).
9
Wash. Em Sess. Laws 1959, c. 3, § 6(15) (RCW 82.08.030(15)).
10 Wash. Ex- Sess. Laws 1959, c. 3, §§ 3, 4 (RCW 82.04.190(3), 82.04.280). The
amended sections are in the business and occupation tax portion of the revenue act.
The amendments have the effect, however, of making the retail sales tax inapplicable.
See the third paragraph of RCW 82.04.050.
11 Wash. Ex. Sess. Laws 1959, c. 3, § 10 (RCW 82.12.020).
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previously not been subject to the sales tax or the compensating (use)
tax.
As already indicated in the discussion of the changes made in the
retail sales tax statutes, lessors of tangible personal property will no

longer be subject to the retail sales tax or to the compensating (use)
tax on the purchase or use of the property, since they are now considered as acquiring the property for resale."
Business and Occupation Tax. A number of changes were made in
the business and occupation tax statutes. The tax rate applicable to
the "service and other activities" category was increased from .5%
to 1%-an increase of 100%.' The tax rate applicable to all other
business activities (with certain minor exceptions) was increased by
10%. Thus, the tax rate on such activities as extracting, manufacturing
(other than manufacturing of wheat into flour and the manufacturing
of certain types of seafood products), retailing, most wholesaling, etc.,
was increased from the former rate of Yio of 1% to 4%oo of 1%"
Technically, this increase is for the period of April 1, 1959, to July 1,
1961.
4
1ioo of
The tax was extended to rentals of realty at the rate of
1%7.' The public road construction category was extended in a minor,

technical respect."
The so-called "wholesaling functions tax" was amended in the following respects: (1) The tax was made inapplicable to distributions
of products purchased from a wholesaler (other than the manufacturer) who had paid the business and occupation tax on the sale by

12 N. 3 supra. RCW 82.12.030(2) previously exempted a lessee from the compensating (use) tax if his lessor had previously paid the retail sales tax or the
compensating tax on the rented item. Wash. Ex. Sess. Laws 1959, c. 3, § 11 has
amended RCW 82.12.030(2) to delete the word "lessor," and thereby eliminated that
exemption.
i 3 Wash. Ex. Sess. Laws 1959, c. 5, § 5 (RCW 82.04290).
14 Wash. Ex. Sess. Laws 1959, c.5, § 6 (RCW 82.09296). The 10% increase was
effected
by increasing the surtax imposed by RCW 82.04296 from 60% to 76%.
5
1

Wash. EL Sess. Laws 1959, c. 5,

§ 4 (RGW 82.04280). See also, Wash. Ex.

Sess. Laws 1959, c. 5, § 8, which amended RCW 82.04.390 to eliminate the former
express exemption of "amounts derived from the lease, [or] rental... of real estate."
4
0o of 1% rate is the
The tax rate mentioned in RCW 82.04.280 is Y4 of 1%. The
effective rate that results from the 76% surtax (RCW 82.04295, see n. 14.) The
constitutionality of this tax is being challenged. Apartment Operators Ass'n, Inc. v.
Schumacher, Thurston County No. 31407. The trial court held the tax to be unconstitutional. The State has appealed. Taxpayers who are paying the tax need not pay
under protest in order to preserve their position. RCW 82.32.180. A refund may be
applied for at any time within two years after the tax has been paid. RCW 82.32.060.
is Wash. Ex. Sess. Laws 1959, c. 3, § 4 (RCW 82.04.280).
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him of that property, 7 and (2) Vending machines were excluded from
the definition of the term "retail store or outlet.""
The following new tax classifications were added: (1) "Extracting
for hire" (e.g., contract logging), "processing for hire" (i.e., performing a "manufacturing" type of activity, but on products owned by
another-in which case the latter is the "manufacturer"), and operation of cold storage warehouses (but excluding the rental of cold
storage lockers). The tax rate is 4Yoo of 11%.9 (2) The manufacture

of seafood products which remain in a raw, raw frozen, or raw salted
state at the completion of the manufacturing process. The tax rate is
% of 1%.20 (3) Wholesaling of cigarettes by a manufacturer from a

stock warehoused within this state. The tax rate is .176 of 1%.'
A technical change was made in the definition of the term "to manu22
facture.M
The activities that have now been subjected to the retail sales tax for
the first time (see discussion under "retail sales tax," above) will now
be taxable under the "retailing" classification ( 4 Aoo of 1%) rather
than under the "service and other activities" classification.
The business and occupation tax will continue to be inapplicable
to any person whose gross receipts are less than three hundred dollars
a month. RCW 82.04.300. Although section 14, chapter 197 of
Session Laws of 1959, provides for a lower amount in the case of
those taxable under the "service and other activities" category, the
three hundred dollars a month standard was restored by section 7,
chapter 5, Extraordinary Session.

Public Utility Tax. The term "gross income" has been substituted
for the term "gross operating revenue,"" but the statutory definition
17

Wash. Ex. Sess. Laws 1959, c. 5, § 3 (RCW 82.04.270).
sWash. Sess. Laws 1959, c. 232.
Wash. Ex. Sess. Laws 1959, c. 3, § 4 (RCW 82.04280). Again, the rate mentioned in the statute is 3/4of 1%,but the surtax imposed by RCW 82.04295 results in
an effective rate of 4Yoo of 1%. As to "extracting for hire" and the operation of
cold storage warehouses, the result is a reduction in the tax rate. Those activities
were
2 previously taxed under the "service and other activities" classification.
oWash. Sess. Laws 1959, c. 211.
22 Wash. Sess. Laws 1959, c. 259. The tax rate mentioned in the statute is Mio of
1%, but the surtax imposed by RCW 82.04296 results in an effective rate of .00176.
22Wash.Ex.Sess. Laws 1959, c. 3, § 2 (RCW 82.04.120).
'To manufacture' embraces all activities of a commercial or industrial
nature wherein labor or skill is applied, by hand or machinery, to materials so that as a result thereof a new, different or useful substance or
article of tangible personal property [or substance of trade or commerce]
19

is produced for sale or commercial or industrialuse, and shall include the

production or fabrication of special made or custom made articles. (Emphasis added.)
The bracketed words were deleted from the statute. The italicized language was added.
2sWash. Ex. Sess. Laws 1959, c. 3, § 15 et seq. (RCW 82.16.010).
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of the new term is identical with that of the former term.2" The definition of the term "public service business" was amended to state that
the types of business expressly defined in subdivisions (1) to (10)
of RCW 82.16.010 are included within that definition.2 5
Filing of Excise Tax Returns. The following changes were made in
the procedures for filing excise tax returns with the State Tax Commission: (1) Tax returns will be required monthly, quarterly, or
annually, depending upon the amount of the tax liability involved,"
and (2) The returns will be due on or before the 25th day of the
calendar month following the close of the period for which the tax
7
is due
Inkeritance Tax. Chapter 46, Session Laws of 1959, authorized
compromise agreements or arbitration with states having similar
statutes to settle disputes as to the domicile of decedents "for the
purpose of death taxes."
Chapter 296, Session Laws of 1959, amends the portion of RCW
83.44.010 which provides that interest on the unsettled portion of the
inheritance tax shall not accrue while litigation is pending that will
affect the amount of the tax, in the following respects: (1) The statute
is broadened to include matters being arbitrated under the provisions
24

Wash. Ex. Sess. Laws 1959, c. 3, § 15(12) (RCW 82.16.010(12)).
Wash. Ex. Sess. Laws 1959, c. 3, § 15(11) (RCW 82.16.010(11)).
Wash. Sess. Laws 1959, c. 197. The amended sections of the revenue act provide
for monthly returns, but authorize the Tax Commission to "relieve any taxpayer or
class of taxpayers from the obligation of filing monthly returns and [to] require the
return to cover other reporting periods, but in no event shall returns be filed for a
period greater than one year." Wash. Sess. Laws 1959, c. 197, § 1 (RCW 82.04.490).
See also, sections 2, 6, 10 and 11, of Wash. Sess. Laws 1959, c. 197, amending RCW
82.08.070, 82.12.050, 82.16.070, and 82.28.040, respectively.
The Tax Commission has adopted this policy: Monthly returns are required if the
tax liability averages $50.00 or more a month. Quarterly returns will be allowed if
the tax liability averages less than $50.00 a month, but $10.00 or more a month. Annual
returns will be allowed if the tax liability averages less than $10.00 a month. When
monthly returns are required, the tax return forms for the first two months of each
quarter are of a special, simple type, and the taxpayer may elect to pay the taxes for
those months on the basis of certain prescribed "estimates' The final return for the
quarterly period will be of the usual, detailed type, and will cover the entire quarter.
The Tax Commission will notify each taxpayer of the reporting period that he is to use.
27 Wash. Sess. Laws 1959, c. 197, § 12. Various sections of the Revenue Act refer
to the fifteenth day of the month as the due date of the tax returns. RCW 82.04.490,
82.08.070, 82.12.050, 82.16.070, and 8228.040. However, no penalties are incurred if
payment is made "by the twenty-fifth day of the month in which the tax becomes due."
Wash. Sess. Laws 1959, c. 197, § 12 (RCW 82.32.090).
In addition, the Tax Commission has made public an "inter-office" communication,
dated July 21, 1959, from the chairman to the district managers, which reads as follows:
Due to administrative problems it is not practicable to start imposing
the penalty for delinquency on returns as of the 26th of the month. Accordingly, a grace period extending through the last day of the month
will be allowed all taxpayers until further notice.
On and after the first day of the succeeding month the usual penalties
for late filing will apply.
25
26
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of chapter 46, and (2) The maximum period during which interest
may be tolled is increased to a "period of... three years from the
expiration of the fifteen months after date of death."
Property Taxes. Foreclosure of the lien for delinquent taxes on
realty will no longer have the effect of wiping out "easements [that]
were established of record prior to the year-for which the tax was
foreclosed."2 Vessels of more than 1,000 tons burden are now exempt
from property taxation while under construction."
Tobacco Taxes. The state cigarette taxes were increased by 1# per
package (of 20 cigarettes) to a total of 60 per package." A tax of
25% of the wholesale sales price was imposed on all tobacco products
other than cigarettes.2 Miscellaneous. The motor vehicle excise tax was increased from
1%% of the fair market value of the vehicle to 2 %2 The real estate

excise tax statute was amended relative to the time of payment of the
tax in the case of "a conditional sale [or lease with option to purchase]
of mining property in which the buyer has the right to terminate the
contract at any time .....

" Unemployment compensation contribu-

tions and industrial insurance premiums are now expressly denominated as "taxes."'" The public utility district privilege tax statute,
RCW 54.28.010 et seq., was amended, both as to the method of computing the tax and as to the distribution of the proceeds thereof."
Effective Dates. March 24, 1959, was the effective date of chapter
295 (which exempts vessels of over 1,000 tons burden from taxation
while under construction). April 1, 1959, was the effective date of all
of the changes relative to the business and occupation tax, the public
28

Wash. Sess. Laws 1959, c. 129. See Harmon v. Gould, 1 Wn2d 1, 94 P.2d 749
(1939)
for the applicable rule in the absence of such a statute.
29
Wash. Sess. Laws 1959, c. 295.
30 The increase was effected by Wash. Sess. Laws 1959, c. 270, § 2 (RCW 8224.020).
Additional cigarette taxes are imposed by RCW 28.47.440 and 73.32.130. Chapters 271
and 272 amended the latter sections also, to change the method of computing the taxes
imposed by those sections, but those amendments did not result in any change in the
actual
tax per package on the popular brands of cigarettes.
3
1 Wash. Ex. Sess. Laws 1959, c. 5, § 10 et seq. The constitutionality of this tax is
being challenged. Galvin v. Tax Comm'n, Thurston County No. 31454. As of the
date this summary was prepared, the defendants had served and filed a demurrer and
certain preliminary motions, but they had not yet been argued.
32Wah Ex. Sess. Laws 1959, c. 3, § 19 (RCW 82.44.020).
8
8 Wash. Sess. Laws 1959, c. 208 (RCW 28.45.035).
8
4 Wash. Sess. Laws 1959, c. 266, § 8 and c. 308, § 25, respectively. Those provisions are apparently intended to offer further support for the deductibility of those
payments" for federal income tax purposes. Their deductibility had apparently been
questioned in some situations involving the construction of capital assets by employers
who had the work done by their own employees. Each amendatory statute provides
that it "shall be construed as a restatement and continuation of existing law, and not
as 35
a new enactment." Wash. Sess. Laws 1959, c. 266, §9, and c. 308, § 26.
Wash. Sess. Laws 1959, c. 274.
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utility tax, the retail sales tax, and the compensating (use) tax, including the changes relative to the tax reporting procedures, with
minor exceptions. 6 As to the applicability of the changes in the tax
rates and tax classifications on transactions entered into prior to April
1, 1959, but concluded after that date, see the Tax Commission's Rule
235, entitled: "Effect of Rate Changes on Prior Contracts and Sales
Agreements." 7 July 1, 1959, was the effective date of the new tax on
tobacco products other than cigarettes. 8 January 1, 1960, will be the
effective date of the change in the method of distributing the proceeds
of the public utility district privilege tax. June 11, 1959, was the
effective date of all changes other than those for which a different
effective date was specified.
MAX KAMINOFF

TRUSTS
The Washington Trust Act. The Washington Trust Act, chapter
124, Session Laws of 1959, enacted in the last legislative session, is
the culmination of a movement sponsored chiefly by the trust companies, who pointed out that the expanded use of trusts in our modern
economy has made it imperative that trust law be precise and specific.
The lack of standardization with regard to powers and duties of
trustees makes the administration of trusts increasingly a matter of
attempting to determine applicable law and the extent of the trustees'
powers. Advantages which otherwise might be had for the trust are
lost through the trustee's doubt as to his authority to proceed. It was
also pointed out that the drafting of such an act would permit a better
understanding of the instrument by the trustor and provide a more
orderly administration of trusts.
Although the act was passed with little or no expression of public
opinion, newspaper comment, or legislative debate, the drafting was
carefully undertaken by a committee of trust men and a group from
the State Bar Association. To assist their drafting, they used the
86

The exceptions: Wash. Sess. Laws 1959, c. 211 (Special business and occupation

tax rate on manufacture of seafood products), Wash. Sess. Laws 1959, c. 232 (vending
machines not "retail stores or outlets" for purposes of wholesaling functions tax), and

Wash. Sess. Laws 1959, c. 259 (special business and occupation tax rate on wholesale
sales of cigarettes by manufacturers from stocks warehoused in this state) were
effective June 11, 1959.
37 In Klickitat County v. Jenner, 15 Wn.2d 373, 130 P.2d 880 (1942), the court held
that the extension in 1941 of the retail sales tax to construction work was applicable
to work performed after the effective date of that change in the law, even though the
contracts were entered into prior to that date.
38 Wash.E-. Sess. Laws 1959, c. 5, § 10 et seq., and c. 5, § 23.

